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MOTION FOR RE-HEARING IN BANC BEFORE 
THE COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


Come now Appellees (Plaintiffs below) Edward McFar- 
land, et al., by their attorney of record, Godfrey P. Schmidt, 


and respectfully move this Court for reargument of the 
above entitled matter and of the decision therein dated 
October 28, 1960, before the United States Court of Appeals 
for the District of Columbia Circuit sitting in banc. As 
reasons therefor said Appellees respectfully submit the 
following considerations: 


1, On October 28, 1960, Judges Fahy and Edgerton, 
over the dissent of Chief Judge Wilbur K. Miller, handed 
down the decision herein for which reargument in banc is 
sought by this application. Appellees submit that the 
dissenting opinion of Chief Judge Miller is more cogent 
logically and jurisprudentially than the majority opinion 
of Judges Fahy and Edgerton. In a case whose history 
for more than three years has been checkered by the persist- 
ent obstructive tactics of Appellants James R. Hoffa, et al., 
the majority opinion in effect argues that no Chairman of 
the Board of Monitors can be appointed over the ‘‘reason- 
able objection”? of defendants below. This deplorable 
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precedent and doctrine are a signal to the defendants below 
to keep on making objections to stall the Monitorship 
indefinitely. There is simply no sound answer to the argu- 
ment made by Chief Judge Miller in his dissenting opinion. 
Similarly, the arguments made by the majority are self- 
evidently inconclusive and unsound in legal theory. The 
practicalities of the present litigation condemn such a 
rule as the majority imposes. So do the requirements of 
sound unionism. 


2. The majority opinion in question contradicts an 
earlier majority of opinion respecting the removal of 
Monitor Lawrence T. Smith. In that case the same majority 
held that a Monitor could not be removed from office with- 
out charges, notice and hearing. Mr. McShane, after his 
appointment, functioned as Chairman for several days. 
He conducted four meetings of the Monitors. Then, the 
majority of this Court, usurping the role of the District 
Court, removed Mr. McShane without charges, notice and 
hearing. What is even more significant is the fact that 
the majority assumed, in this matter, the powers of a 
court of original jurisdiction, abandoning its appellate role. 
It was for the lower Court to appoint and to remove, as 
is clear from the Consent Decree. The majority thus 
revised the Consent Decree on its own motion and, without 
legal warrant, undertook to remove a Monitor without 
following the formalities which the same majority earlier 
found essential. There was, here, no review of a decision 
of a lower Court on removal. There was a stark assump- 
tion of removal power by an appellate court panel. 


8. The majority opinion is littered with solecisms as 
well as legal errors. It is not true to say, without qualifica- 
tion and absolutely, as does the majority that: ‘‘The 
Consent Decree provides the manner in which vacancies 
on the Board of Monitors shall be filled.’’ If it did that 
clearly, there could searcely be reason for appeal. The 
Consent Decree simply says: ‘¢* * * a successor Monitor 
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shall be appointed * * * by the Court upon nomination by 
the party or parties as the case may be, who nominated the 
Monitor to whose office the successor Monitor shall be 
appointed.’’ 


Now the previous Chairman, Martin O’Donoghue, Esq., 
was originally ‘‘nominated’’ only by defendants. He was 
never nominated by the plaintiffs below. There had been 
a complete failure of joint nomination. Unless such failure 
spelled the doom or the protracted inactivity of the 
Monitorship, the following methods could conceivably give 
the quoted language of the Consent Decree effective mean- 
ing: 

(a) The defendants, having alone nominated the 
‘‘Monitor to whose office the successor Monitor’? was to 
be appointed, should nominate his successor. 


(b) The defendants and plaintiffs broke the deadlock 
(created by inability to make a joint nomination) by agree- 
ing ‘‘that the District Court should make a selection from 
lists which they submitted.’? The majority takes the posi- 
tion that such an agreement amounted to a ‘‘joint nomina- 
tion’. In fact, however, the parties had merely agreed 
upon a way out of a dead end. To agree that the lower 
Court shall appoint from separate lists is not the same 
as agreeing that the lower Court’s appointee shall be 
regarded as the nominee of both parties. The plaintiffs 
below never nominated Mr. O’Donoghue. They opposed 
him to the very moment of his appointment by Judge Letts. 


(c) The successor Monitor could be nominated by any 
of the parties who had a right to nominate, in the event 
of failure to nominate jointly. The Consent Decree would 
thus be given a reasonable construction by a Court of 
Equity bent on doing equity under a Decree that did not 
clearly anticipate all eventualities. 


(a) The successor Monitor could be nominated by the 
party or parties who, as a matter of past history, had 
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formerly presented nominations for the office now vacant. 
If one party, as would not be likely, made no nomination, 
the Court could appoint a nominee of the other party. If 
both parties submitted different nominations, the Court 
could select any nominee. There is no inherent need for 
joint nomination, however preferable that might be. The 
Consent Order does not mandate joint nomination. 


Only alternatives (c) and (d) swpra seem reasonable. 
Yet the majority adopted a fifth alternative, never con- 
templated by the parties and not suggested by the Consent 
Decree: one party can veto Court appointment of a Monitor 
by alleging ‘‘a reasonable basis’? for objection. The 
majority says, verbally: ‘‘The Consent Decree must there- 
fore govern.’? But it has not applied that Decree. It has 
improvised its own way out of deadlock by a decision which 
puts a premium on appellants’ ‘‘reasonable objections’’. 


4. The majority opinion seems to attach inordinate 
significance to the fact that ‘‘no such stipulation (that the 
District Court should make a selection from different lists 
submitted by the parties) had been made regarding a suc- 
cessor to Mr. O’Donoghue.’’ Such an express stipulation 
was really unnecessary (however useful to prevent dead- 
lock or litigation); because the Court’s power to protect 
its own Consent Order implied the power to appoint from 
nominations which unavoidably were not joint. There is 
no express or implied requirement in the Consent Decree 
for joint nomination. The majority seems to torture such 
a requirement from the descriptive (not prescriptive) 
language of the Consent Order to the effect that Judge 
Nathan Cayton was “‘nominated jointly by the plaintiffs 
and defendants.’’ That recitation of fact is not equivalent 
to statement of rule that joint nomination was required. 


It could as well be argued that because, as a matter 
of fact and as a description of relevant history, the parties 
once expressly agreed to allow Judge Letts to appoint from 
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lists separately submitted, therefore the parties set up 
a rule that appointment be made from lists by Judge Letts. 


Such an argument exactly parallels the argument of 
the majority from description to prescription. 


Plaintiffs below made no such argument. They relied 
on the intention of the parties in drafting the Consent 
Order and on the power of a court of equity to do the com- 
mon sense thing in case of stalemate. They argued that the 
power of equity is large enough to permit a court to ex- 
tricate its court officers from the obstructing entanglements 
of a partisan veto. 


The principle of unanimity has never worked in dis- 
puted matters. It would be as silly to expect it to work 
here, as it was to expect it from the Security Council 
of the United Nations. Just as the United Nations found 
a way out of veto-generated stalemates by the use of the 
“Uniting for Peace Resolution,’’ so the Court below exer- 
cised needed and rational powers of a Court of Equity by 
appointing from listed nominees. The nub of the majority’s 
faulty reasoning is apparent from this sentence: 


“By declaring that the original chairman was ‘nomi- 
nated jointly by the plaintiffs and defendants,’ and provid- 
ing that a successor Monitor shall be appointed on nomi- 
nation by the parties who nominated his predecessor, the 
Consent Decree clearly provides that the Chairman of the 
Board of Monitors be jointly nominated by the plaintiffs 
and defendants.’? That is a complete non-sequitur. De- 
scription is not the same as prescription. 


5. Another serious error of the majority degrades the 
power, authority and repute of the District Court before 
a party’s deliberate recalcitrance and obstruction: ‘‘* * * 
The inherent power of a court of equity does not extend to 
the appointment, in disregard of the Consent Decree, of 
a chairman to whom some of the parties object on reason- 
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able grounds.’? Chief Judge Miller’s dissent exposes the 
error implicit in this reasoning in a cogent and penetrating 
fashion. Here we submit that there was no disregard of the 
Consent Order by the District Court. It was the majority 
which, by its own improvisation, disregarded and revised 
the Consent Order. If a Court of Equity does not have 
the power to protect its own order (the Consent Decree) to 
prevent total failure of the Monitorship (appellants have 
consistently practiced a strategy of litigious obstruction), 
then men like Hoffa can veto our courts by forever con- 
juring up objections ‘‘on reasonable grounds.’’ 


6. Another dangerous precedent set by the majority 
is the rule which it announces as follows: 


<¢* ® © we think his (Mr. McShane’s) prior activities 
* © © are a reasonable basis for defendants’ objections to 
his appointment. It should be possible to obtain as a chair- 
man someone of the necessary caliber who is free of such 
objections.’? Certainly that is possible. But is it legally 


necessary so to oblige Mr. Hoffa? The real question is 
not whether there is one uniquely reasonable choice or ob- 
jection, but simply whether the court below abused its dis- 
cretion. Granted that there are several, competing choices 
available to the District Court. Will the Court below be 
overruled unless it agrees with Mr. Hoffa on what is rea- 
sonable? 


To ask such a question is to answer it. The function 
of an appellate court is not to substitute its discretion or 
choice for that of the Court below. 


7, The dissenting opinion of Chief Judge Miller de- 
stroys in a masterly fashion the warped logic of the major- 
ity. Chief Judge Miller makes several telling points: 


(a) ‘“«* * * The power to nominate should not 
be equated with the power to appoint.” 


(b) ‘¢* * * when, as here, the parties have failed, 
after reasonable opportunity, to make a joint nomi- 
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nation, the District Judge had not only the right 
but the duty to appoint a successor Chairman.”’ 

(c) “ ** *I do not believe that either side should 
be permitted to veto the Court’s appointment ° ° wile 

(a) ‘A mere objection to the appointee on rea- 
sonable grounds is not enough * * * to justify this 
court in setting aside the District Court’s appoint- 
ment.’ 


The majority never answered or even coped with these 
objections. 


8. Respect for the District Court is lessened by re- 
peated, unwarranted and unjustifiable interference of the 
majority with the District Court’s discretion in the han- 
dling of this litigation. The majority opinion is just one 
more example in a series of usurpations of the District 
Court’s discretion. Each such usurpation has been greeted 
with the persuasive dissent of Chief Judge Miller. There 
is never any flat finding by the majority—and there is no 
basis for such a finding—that Judge Letts abused his dis- 
cretion. Such abuse is derived from assumption, specula- 
tion and innuendo. It is neither supported by facts or evi- 
dence nor by authoritative precedent, law or sound legal 
theory. Discretion which the parties (in their negotiations 
leading to the Consent Order as well as in the Consent 
Order itself) reposed in the District Court is now exer- 
cised, without legal or factual justification, by a majority 
of the Court of Appeals over the dissent of Chief Judge 
Miller. The whole idea of the District Court’s discretion, 
in such cases as this one, is jeopardized by the precedent es- 
tablished by said majority opinion. Indeed, it would seem 
that the legal notion of discretion is scrambled into con- 
fusion by the type of reasoning set forth in the majority 
opinion. What in all of the circumstances of this case now 
constitutes the discretion of the District Court in appoint- 
ing a Chairman of the Board of Monitors? Is it the power 
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of arriving at wise and practical decisions or conclusions 
upon the basis of sound reasoning discriminating observa- 
tion and insight, isolated facts and probative evidence, to 
say nothing of the ordinary probabilities to which discre- 
tion must give full value in the process? There is no 
precise calculus, no sequence of reasonings, by which the 
courts, lawyers or parties can infallibly come to the conclu- 
sion that a particular person is the best Chairman avail- 
able. Anyone can dig up ‘‘reasonable’’ objections. Any 
decision of such a question would, in part at least, have to 
rely upon indications and mere probabilities because the 
apodictic facts are not known or cannot be ascertained with 
inerrancy or with perfect foresight. Only upon the basis 
of a relatively few facts, often difficult to put into words, 
can a Judge decide whether a particular person, with 
whom he has had limited or no experience, would serve 
well in quasi-judicial office. Discretion here is not merely 
the logical act of drawing correct inferences from princi- 
ples, axioms, facts, ideas, theories, reasonings or conclu- 
sions. Discretion involves the kind of judgment or insight 
wheh prevents people from beng misled by mere appear- 
ances, so that they come to the nub of real inquiries or 
problems by the use of genuine insight and discernment. 
The District Court is in a better position to exercise such 
a capacity, in view of its personal knowledge of Mr. Me- 
Shane, than the Court of Appeals which sees MeShane only 
as refracted by various and conflicting documents. 


The parties and the Court below had engaged in a 
certain amount of policy-making insofar as they came to 
an agreement on the Consent Order of January 31, 1958. 
Such policy means the origination, isolation and definition 
of objectives, and of methods for the achievement of those 
objectives. In other words, the parties and the Court by 
the Consent Decree defined ends and means in a difficult 
practical situation where such definition was not obvious 
or commonplace but required special theoretical and 
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practical experience. Included in this discretion is the 
intellectual capacity for making evaluations or appraisals 
of people and events in circumstances which are more or 
less complicated and wherein the evaluations and appraisals 
are not self-evident. Certainly, it must be admitted that 
no one has an infallible capacity to do such things; nor even 
a capacity to do them in a manner which eliminates ‘‘reason- 
able’? objection. It would seem to be a very bad precedent 
to act on the presumption that the District Court is wrong 
in such matters, or that any party or appellate court should 
be allowed to substitute its judgment for Judge Letts’. 
Indeed, by frequent and unwarranted reversals of the 
District Court’s discretion in making such evaluations and 
appraisals the majority has lowered the repute of the 
District Court and has slighted the prevailing legal doctrine 
that a Court’s discretion is not to be reversed unless it is 
clearly abused. The Court of Appeals majority in handl- 
ing this case has acted as if, merely because that majority 
would have exercised its discretion in a different manner, 
therefore Judge Letts committed reversible error. Judge 
Letts is in a better position to make relevant comparisons 
and to perceive applicable discriminations, as the majority 
itself admitted, somewhat inconsistently in view of its 
present thesis, in Cases Nos. 15,676 and 15,679. His long 
experience with this complicated and difficult case enables 
him to recognize, with greater facility than any appellate 
court could, the true and just relations between events, 
people and motions. Judge Letts has approached this 
novel case with many demonstrations of his capacity for 
sound initiative and for a fruitfully and wholesomely 
imaginative approach to practical problems for which no 
precedents are available. He has demonstrated a high 
degree of prudence in his jurisprudence. In the original 
sense of the word, ‘‘prudence’’, as defined by Aristotle 
and St. Thomas Aquinas, he has exhibited the practical (not 
merely theoretical) virtue which enables men to select right 
means for right ends and which requires, as a prerequisite 
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for its exercise, a certain degree of maturity of experience, 
understanding, docility, shrewdness, sound reasoning, fore- 
sight, circumspection and caution. It is submitted that in 
the case for which reargument in banc is asked the majority 
opinion lacks this type of prudence. 


9. Ata time when the need for the Monitorship is most 
urgent and most critical (because the case is approaching 
its termination, whether by settlement or by decisive litiga- 
tion) the Court of Appeals has for all practical purposes 
destroyed the Monitorship and delayed both settlement and 
crucial decision. The Monitorship has really not func- 
tioned since April, because the Court of Appeals majority 
has substituted its discretion for that of Judge Letts. The 
absurd antics of the defendants’ Monitor, Mr. Bufalino, 
are clear from the proceedings of the Monitors themselves. 
The weakness and ineffectiveness of the plaintiffs’ Monitor 
is also clear from the same source. What the Monitorship 
needs above all is an energetic Chairman who is intellectually 
sharp, morally strong and equipped by disposition and 
experience to penetrate (by meticulous investigation) the 
frivolities and the sham of the defendants’ long practiced 
strategy of litigious obstruction. The Monitorship would 
be needed, in the event of a settlement, to supervise the 
credentials committee of the next convention. Indeed, 
the Monitors might be called upon to express their opinion 
about the settlement which the parties have up to now 
been able to work out. The Monitors might very well be 
asked to observe whether defendants perform in good faith 
the obligations which they assume in the course of any 
settlement. Rejection of Terence McShane as Chairman 
of the Board of Monitors, at this critical time, means that 
the entire lengthy routine for the nomination and appoint- 
ment of a new Chairman must now again be resorted to. 
Yet it is a foregone conclusion that the defendants will 
object to any Chairman who promises to be energetic in 
fulfilling the obligations of the Consent Decree or who in 
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any way displeases, not the defendants generally, but just 
one defendant, namely, James R. Hoffa. The manner in 
which this individual has already been indulged by govern- 
ment amounts to a public scandal. 


10. The majority opinion also establishes a dangerous 
and unwholesome precedent insofar as, in all of the cireum- 
stances, it means that for a former F.B.I. Agent to have 
fulfilled his sworn duty (while he was such an Agent) and 
for a former F.B.I. Agent to have condueted previous 
investigations competently amounts to a disqualification to 
hold quasi-judicial office in the future, or at least provides 
“reasonable objection’’ to his appointment. This scarcely 
reflects well on the Judges sitting in our courts who at one 
time or other were members of the F.B.I. or other investi- 
gatory agencies. The defendants below were not able to 
point to any untruth in Mr. MeShane’s testimony as a 
witness. They were unable to point to any abuse of investi- 
gatory power by Mr. MeShane while he was an F.B.1. 
Agent. They were unable to cite any instance of his 
incompetence as an F.B.I. Agent. However, they did cite 
the fact that he once testified against Mr. Hoffa (it is 
always the same central importance that is attached to 
this particular defendant) and they were able also to cite 
the fact that Mr. McShane did investigate Mr. Hoffa. That, 
it would seem from the Court of Appeals decision, becomes 
a disqualification of or a ‘‘reasonable objection’? to a 
decent, competent, intelligent and courageous American, 
simply because Mr. Hoffa chooses to regard it as a ‘‘reason- 
able objection’’. 


11. Finally, the majority opinion has failed to con- 
sider and properly appraise the documentation herein- 
before submitted by all of the parties in this case. Thus, 
such an important aspect of the case as the undisputed 
and unchallenged statement under oath by Mr. Schmidt 
respecting the intent of the parties when they framed the 
Yonsent Order of January 31, 1958, is disregarded or is 
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regarded as too unimportant for serious consideration. 
The fact is that the parties intended to arm Judge Letts 
with the full discretion of summary removal without hear- 
ing and without notice. The parties also intended that, 
in the event that they were unable jointly to nominate the 
Chairman of the Board of Monitors, the Court would have 
the power to make the appointment from lists submitted 
or candidates urged by the respective parties. Indeed, it 
would seem that, quite apart from actual fact of the inten- 
tion of the parties in this respect, the inherent powers of a 
Court of Equity require such a conclusion. The only other 
alternative is to concede that one of the parties or both 
of the parties has the facile right to thwart the Monitorship 
merely by willful refusal to make joint nominations. 


This being a matter of utmost importance both as to 
the power and dignity of our Courts of original jurisdic- 
tion and as to urgency and significance in this case, the 
aforesaid plaintiffs in this case respectfully request the 
opportunity to present their arguments im banc. 


Respectfully submitted, 


Goprrey P. ScHmint, 
Attorney for Plaintiffs, 
Address and P. O. Address, 
60 East 42nd Street, 
New York 17, N. Y. 


Dated: November 3, 1960. 
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Certificate of Service 


A copy of the foregoing motion has been mailed, first 
class postage prepaid, this 3rd day of November, 1960 to: 


Herbert J. Miller, Jr., Esq., 
800 World Center Building, 
Washington 6, D. C. 


J. Benjamin Simmons, Esq., 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 


Seymour J. Spelman, Esq., 
902 Warner Building, 
Washington, D. C. 


Hon. Oliver Gasch, 

United States Attorney for 
the District of Columbia, 

United States Courthouse, 

Washington 1, D. C. 


H. Clifford Allder, Esq., 
401 Third Street, N.W., 
Washington 1, D. C. 


Jacob Kossman, Esq., 
1325 Spruce Street, 
Philadelphia, Pa. 


Edward Bennett Williams, 
Esq., 

1000 Hill Building, 

Washington 6, D. C. 


Mozart G. Ratner, Esq., 
1411 K Street, N.W., 
Washington 5, D. C. 


Robert Silagi, Esq., 
745 Fifth Avenue, 
New York, N. Y. 


Hon. F. Dickinson Letts, 

United States District Court 
for the District of 
Columbia 

United States Courthouse, 

Washington 1, D. C. 


James EB. Haggerty, Esq., 


903 Dime Building, 
Detroit 26, Michigan. 


Goprrey P. Scumpr. 
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Affidavit of Merit by Godfrey P. Schmidt as Attorney 
of Record for Edward McFarland, et al., Appellees, 
Respecting Motion for Re-Hearing In Banc Before 
the Court of Appeals for the District of 
Columbia Circuit 


UNITED STATES COURT OF APPEALS 
For rae Disrsict or Conumsia Crecuir 
No. 16004 


—— 


Joun F. Encuiss, et al., 
Appellants, 
v. 


Epwarp McF'annanp, et al., 


Appellees. 


a | ae 
Crry, County anp State or New York 88.: 


1. I have been and of record still am the attorney for 
plaintiffs below, McFarland, et al. 


2. I participated in Appeal No. 16004 and in every pro- 
ceeding and motion which gave rise to that appeal on behalf 
of these parties and I have been active in practically every 
single motion, application, proceeding, trial and appeal 
involving Civil Action 2361-57. 


3. I verily believe that the case for the appointment of 
Terence F. McShane is good and substantial upon the 
merits and I certify that this motion for reargument im banc 
was not prepared by me for any dilatory or improper pur- 
pose but entirely and solely because of my conviction as an 
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attorney that there is just and substantial cause for such 
reargument, as the dissent of Chief Judge Miller should, 
by itself, make clear. 

I failed to file this affidavit of merit with the original 
motion for reargument in banc because I mistakenly thought 
that such a dissent made an affidavit or certificate of merit 
unnecessary. 


Goprrey P. Scammr. 


Sworn to before me this 
11th day of November, 1960. 


Henny Marx Hoizer 
Notary Public, State of New York 
; No. 31-6951535 
Qualified in New York County 
Commission Expires March 30, 1962 
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v. 


Epwarp McFartanp, et al., Appellees. 
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Epwarp Bennett WILLIAMS 
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Washington] 6, D. C. 
Attorneys for the Appellants 
Of Counsel: 
Davip PREviIANT 
Warner Theatre Building 
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Parss or Byron S. AvaMs. naa D.c. 


IN THE 


United States Court of Appeals 


For rae District or Cotumsra Circuir 


No. 16,004 
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APPELLANTS’ OPPOSITION TO APPELLEES’ MOTION 
FOR REHEARING IN BANC 


The appellants, in opposition to the motion for rehearing 
in banc filed herein by Godfrey P. Schmidt, Esquire, pur- 
portedly on behalf of the appellees, respectfully submit as 
follows : 


1. In the decision of October 28, 1960, by a division of 
this Court, rehearing of which the appellees seek by their 
instant motion, this Court set aside the provisions of the 
District Court’s order of September 26, 1960, respecting 
the appointment of Terence F. McShane as Chairman of 
the Board of Monitors. This Court held the provisions in 
question to be inconsistent with the requirement of the 
Consent Decree of January 31, 1958, that the Chairman of 
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the Board of Monitors be jointly nominated by the plain- 
tiffs and defendants. The Court concluded also that Mr. 
McShane’s prior activities in connection with this case and 
with the parties to it are a reasonable basis for appellants’ 
objections to his appointment. 


2. The arguments to sustain this Court’s decision were 
adequately presented by the appellants in their ‘‘Motion 
For Stay’? herein and will not here be repeated. The 
decision of the Court, moreover, requires no defense by 
the appellants. The opinion of the majority of the division 
bespeaks its own soundness and validity. The appellants 
file this opposition only because they feel that some of Mr. 
Schmidt’s wilder assertions ought not to go unanswered. 


3. Something about the espousal of Mr. McShane’s cause 
seems to make Mr. Schmidt substitute reckless flagellation 
for reasoned argument. On the last occasion when he 
sought to persuade this Court to confirm Mr. McShane as 
a member of the Board of Monitors, the present appellants 
found it necessary to move to strike his brief ‘‘upon the 
ground that the said brief is shot through with reckless 
and scandalous allegations, not pertinent to any issue be- 
fore the Court and without any factual support in the rec- 
ord, against the [present appellants], their counsel, the 
court below and this Court.’’? Though such a motion is 
rarely made in this Court and even more rarely granted, 
the Court in that imstance granted it and struck Mr. 
Schmidt’s brief. Milone, et al. v. English, et al., No. 15,715, 
order entered June 6, 1960. In their motion to strike, the 
appellants, after listing Mr. Schmidt’s improper allega- 
tions against them, stated: 


“This purported attack on the defendants appears 
actually to be nothing but a screen for Mr. Schmidt’s 
real attack—upon this Court. He argues that the 
District Court, in dealing with the problem of the 


1 At the hearing on the stay, the Court suggested and the parties agreed 
that the stay papers serve in lieu of briefs on the merits. 
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vacancy on the Board of Monitors, ‘was in a better 
position to judge than any other Court could possibly 
be.?... The only ‘other Court’ to which Mr. Schmidt 
could be referring is, of course, this Court. His obvi- 
ous reference is to this Court’s order of May 2, 1960, 
granting a stay of proceedings on the ‘Sun Valley’ 
Interim Report and to the oral expressions of the 
Court in the hearings held on that day and on May 9, 
1960. His contention is that this Court, by its order 
and oral expressions, in some undisclosed manner, 
compelled the District Court to appoint Monitor 
Bufalino. After stating that the District Court could 
better judge what to do than ‘any other Court,’ Mr. 
Schmidt says: 


‘Only assumptions condemned the Court below. The 
District Court was entitled to a large measure of 
discretion so as to avoid the very disrepute which 
the literally foreed appointment of Mr. Bufalino 
finally caused.’ [Page citation.] 


Only this Court could ‘eondemn’ the District Court, or 
interfere in any way with its exercise of discretion, or 
‘force’ it to do anything. Stripped of circumlocu- 
tion, therefore, Mr. Schmidt’s argument is that this 
Court, though the question of the Maher-Bufalino 
vacancy was not presented to it for decision and though 
it certainly did not undertake to decide it by any order, 
exerted some undefined irregular pressure upon the 
District Court to cause the latter Court, against its 
better judgment, to accept the Maher resignation and 
the Bufalino nomination. 


These aspersions against the dignity of this Court, 
indefensible under any circumstances, are even less 
defensible in the light of Mr. Schmidt’s ready conces- 
sion that: 


‘These considerations are marshalled not as proof 
nor as material which has found its way into the 
appeal record...’ [Page citation.] 


Mr. Schmidt’s disrespectful references to this Court 
and the Court below, however veiled in verbiage, jus- 
tify and require the striking of this brief from the files 
of this Court. Anderson v. Federal Cartridge Corp., 
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156 F. 2d 681, 686 (8th Cir. 1946); Smith v. Simpson, 
140 Fed. 712 (8th Cir. 1905); Kelley v. Boettcher, 82 
Fed. 794 (8th Cir. 1897). They may even require the 
striking of the appearance of the author of the brief. 
Kelley v. Boettcher, supra.”’ 


4. In his instant motion, just as in the brief which this 
Court found it necessary to strike, Mr. Schmidt again 
expounds on the theme that the court below is more com- 
petent than this Court to make the decisions involved here. 
Motion, p. 9. Again he attributes this Court’s judgment to 
‘‘assumption, speculation and innuendo.’’ Id., p. 7. And 
again he accuses this Court of so conducting itself as to 
‘‘degrade’’ and ‘‘lower’’ the ‘‘repute’’ of the District 
Court (id., pp. 5, 9) and to ‘‘lessen”’ the ‘‘respect”’ in which 
that court is held, Id., p. 7. 


5. Going beyond the intemperate aspersions upon this 
Court contained in the brief that was stricken, Mr. Schmidt, 
in his instant motion, attacks this Court with almost in- 
credible abandon. Not content with attributing legal errors 
to the Court, he charges that its opinion is ‘‘littered with 
solecisms.’’ Id., p. 2. The logie of the Court’s opinion is, 
to Mr. Schmidt, ‘‘warped.”? Id., p. 6 By innuendo, he 
attributes to this Court a motive of trying ‘‘to oblige Mr. 
Hoffa’? (ibid.) and he adds: ‘‘The manner in which this 
individual has already been indulged by government 
amounts to a public scandal.’ Jd., p.11. To dispel what 
lingering doubt there may be of his contemptuous attitude 
toward this Court, Mr. Schmidt proclaims, in one compre- 
hensive denunciation, that the majority of the division of 
this Court lacks what Judge Letts possesses: ‘‘a certain 
degree of maturity of experience, understanding, docility, 
shrewdness, sound reasoning, foresight, circumspection and 
caution.’”’ Id., pp. 10-11. 


2How anyone who has read the newspapers in the last few years can 
believe that Mr. Hoffa has received indulgence at the hands of the government 
defies comprehension, 
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6. Mr. Schmidt asserts, without any record reference, 
that this Court’s reversal of the McShane appointment has 
delayed settlement of the case. Id., p. 10. He refers to 
the settlement worked out by the parties and suggests 
that it cannot be effectuated without a fully constituted 
Board of Monitors. He neglects to inform the Court that 
the settlement thus negotiated and agreed to by counsel 
for all the parties (but ultimately disapproved by Mr. 
Schmidt?s clients, the present appellees) presupposed that 
there would not be a fully constituted Board of Monitors 
and undertook to dispose, by action of the parties, of the 
duties which the Board had failed to carry out in more 
than two years of foot-dragging. The suggestion that 
this Court’s decision has delayed effectuation of the settle- 
ment of the case cannot be farther from the truth. The 
principal reason why the case has not yet been disposed 
of, despite more than two months of concentrated negotia- 
tions, is that Mr. Schmidt, though still counsel of record 
for the appellees, has been discharged by them and is not 
authorized to bind them to an agreement. 


7. A significant part of Mr. Schmidt’s appeal to the 
discretion of the Court in banc is his representation that 
the decision he complains of is in conflict with an earlier 
decision of the division holding that a Monitor may not 
be removed from office without charges, notice and hear- 
ing. Id., p. 2. He charges that the majority of the divi- 
sion in the instant decision, ‘‘without legal warrant, under- 
took to remove a Monitor without following the formalities 
which the same majority earlier found essential.’’ Ibid. 
The Court will note, however, that Mr. Schmidt argues a 
false premise, for the majority of the division did not 
here remove Mr. McShane. Indeed, in rejecting Mr. 
McShane’s contention that he was a necessary and indis- 
pensable party to this proceeding, the majority of the 
division stated: 


‘«Since the supe! is from the order of September 26, 


1960, upon which the appointment itself rests, and 
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is not in a@ removal proceeding, the procedure with 
respect to parties is like that applicable to the appoint- 
ment of a special master, which would not require 
the appointee to be a party to a contest over the 
validity of the appointment.” Slip opinion, p. 3; 
emphasis supplied. 


8. Mr. Schmidt misrepresents the decision of the majority 
of the division in another respect as well. The decision, 
he asserts: 


‘tmeans that for a former F.B.I. Agent to have ful- 
filled his sworn duty (while he was such an Agent) 
and for a former F.B.I. Agent to have conducted pre- 
vious investigations competently amounts to a dis- 
qualification to hold quasi-judicial office in the future, 
or at least provides ‘reasonable objection’ to his 
appointment. This scarcely reflects well on the Judges 
sitting in our courts who at one time or other were 
members of the F.B.I. or other investigatory agencies.”’ 
Motion, p. 11. 


Though it would, indeed, be a new departure to say that 
a former agent of the F.B.I. is ipso facto, disqualified for 
judicial appointment, it is too well established to require 
argument that such a person, if he became a judge, would 
not sit in any case he had helped to investigate and prose- 
cute. The appellants’ attack upon Mr. McShane’s quali- 
fications as Chairman of the Board of Monitors was based 
on the facts, inter alia, that he had participated as an 
investigator and as a witness in the prosecution of charges 
against the General President of the International Brother- 
hood of Teamsters, that he had expressed a bias against 
him, and that he had earlier served on the Board of 
Monitors as an avowed representative of the plaintiffs. 
None of these facts disqualify Mr. McShane to hold quasi- 
judicial office. They do, however, disqualify him to hold 
this quasi-judicial office. And that is all that was held by 
the majority of the division. The slip opinion, at p. 3, 
states: 
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“‘But without in any way questioning the integrity or 
the ability of Mr. McShane, we think his prior activities 
in connection with this case and with the parties to it 
are a reasonable basis for defendants’ objections to 
his appointment.”” Emphasis supplied. 


CONCLUSION 


The appellants respectfully submit, in view of the fore- 
going, that the instant ‘Motion For Rehearing In Banc’’ 
should be denied. The decision of the division, complained 
of in the motion, is eminently sound and correct. The 
arguments advanced in the motion, rather than raising any 
significant challenge to the correctness of the decision, 
amount to an attack upon the integrity of the Court so 
reckless and unseemly as to justify the Court in striking 
the motion sua sponte. 


Epwarp Bennett WILLIAMS 
Harotp UnGar 


Raymonp W. Berean 
1000 Hill Building 
Washington 6, D. C. 
Attorneys for the Appellants 


Of Counsel: 


Davi PREVIANT 
Warner Theatre Building 
Milwaukee 3, Wisconsin 
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CERTIFICATE OF SERVICE 


A copy of the foregoing opposition has been mailed, 
first class postage prepaid, this 21st day of November, 
1960, to each of the following: 


Godfrey P. Schmidt, Esquire 
60 East 42nd Street 
New York 17, New York 


J. Benjamin Simmons, Esquire 
1010 Vermont Avenue, N. W. 
Washington, D. C. 


Seymour J. Spelman, Esquire 
902 Warner Building 
Washington, D. C. 


Mozart G. Ratner, Esquire 
1411 K Street, N. W. 
Washington 5, D. C. 


Joseph S. McCarthy, Esquire 
Albee Building 

Washington, D. C. 

Herbert J. Miller, Jr., Esquire 


800 World Center Building 
Washington, D. C. 


